
CTNAELA Practice UPdate                             Fall 2018

2

Earlier this year, in a unanimous decision, the Connecticut Su-
preme Court upheld the Probate Courts’ authority to issue a spousal 
support order so long as the conserved spouse did not yet apply and 
is not receiving Title XIX benefits.i   

Protecting married couples from impoverishment when one 
spouse is institutionalized, while the other spouse remains in the 
community, was one of the objectives of the federal legislature when 
enacting the Medicare Catastrophic Coverage Act of 1988.ii Accord-
ingly, federal law provides for spousal allowance when one of the 
spouses remains in the home.iii While federal law provides for the 
calculation of the spousal allowance, the same statute also states 
that if there is a court order for spousal support, the spousal allow-
ance cannot be less than what the court order provides.iv Connecti-
cut General Statute § 45a-655 authorizes Probate Courts to allocate 
some or all of a conserved person’s income for the support of his or 
her spouse, so long as the institutionalized spouse did not yet apply 
and is not receiving Title XIX benefits.v   

In Valliere, the conservator filed a petition to divert the institu-
tionalized wife’s income for the support of her husband, pursuant to 
§ 45a-655. The Probate Court granted the request and ordered the 
conservator to divert $1,170.33 per month for the husband’s support. 
When determining the amount of support, the Probate Court used 
the “proper under the circumstances” standard.vi Later, the conser-
vator applied for Title XIX benefits for the institutionalized spouse. 
The Department of Social Services (DSS) granted the application, 
but reduced the spousal allowance to $898.45 per month, as calcu-
lated by the Department purportedly in accordance with Medicaid 
standards.vii The Department argued that as the sole agency to deter-
mine Medicaid eligibility, the Department did not have to abide by 
the Probate Court’s order.viii A lengthy appeal followed.ix  

Relying on the plain language of the federal statute, in a unan-
imous decision, the Supreme Court held that the Department must 
follow the prior Probate Court Order.x The Supreme Court empha-
sized that DSS must receive notice of the spousal support applica-
tion in the probate proceedings, and thus, has the right to be present 
and be heard even if there is no pending Title XIX application.xi   
Noting that the Department is able to participate via telephonic or 
other electronic means, the Supreme Court rejected the argument 
that attending all Probate hearings for spousal support would place 
an undue burden on the Department.xii DSS, however, remains the 
sole agency to determine spousal allowance if no Court entered an 
order for spousal support prior to an application for Title XIX ben-
efits.xiii 

Shortly after the Supreme Court issued its decision, the Depart-
ment filed a Legislative Proposal to amend § 45a-655.  Specifically, 
the suggested legislation would make the Probate Court’s spousal 
support order “null and void” if the conservator filed for Title XIX 
benefits. In support of the proposed legislation, the Department 
argued that DSS anticipates conservators will now routinely take 
advantage of § 45a-655 to secure better benefits for the conserved 
person’s family, and thus, the burden on the Department to attend 
Probate Court hearings would increase substantially. The Depart-

ment further implied that the Probate Court orders unfairly shift the 
cost of long term care from the family to the State.xiv  

While Probate Court orders may allocate an increased amount 
for the support of the community spouse, these orders are consis-
tent with the objective of the Medicare Catastrophic Coverage Act, 
which is to prevent the impoverishment of the spouse remaining in 
the community. Probate Courts do not blindly award lavish allow-
ances, but rather look at the facts and circumstances of each case.  
As Probate Courts use the “proper under the circumstances” test 
when determining the amount of allowance, our Probate Judges are 
able to balance the potential future burden on the State for providing 
long term care with the need of the community spouse to remain in 
the home. Unlike the Department’s strict calculation, this balancing 
standard leads to fair results in every circumstance. ■
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